A | \ 


'D I A LO GUE 


BETWEEN 
4 COUNTRY GENTLEMAN 
1 N Þ- 
2 L A WY E R, 
UP ON 
The DocTRInE of DisTRESS for RENT; 
: SHEWING 


What things may and what may not be taken at common 
law The reaſons why ſuch things could not be taken 


The ſeveral alterations and amendments which have 
been made in that remedy by divers acts of parliament, 
with obſervations on thoſe ſtatutes—The time and man- 
ner of making ſuch diſtreſs—The difference between a 
diſtreſs of corn and other things—How to uſe the things 


diſtrained—When to ſell them, and what ſteps are ne- 


ceſſary to be taken previous to the ſale— The puniſh- 


ments tenants are liable to who fraudulently remove 


their goods off the premiſſes to defraud their landlords— 
The penalties perſons are ſubject to who aid and aſſiſt 
Aenants in the removal or concealment of the goods— 
The manner of recovering thoſe penalties— The diffe- 
rence between taking the diſtreſs out of pound and re- 
ſcuing it before impounded, with the conſequences— 
The effects of making an illegal diſtreſs, and the man- 
ner of curing any irregularity in the making thereof; 
with a variety of obſervations upon this * 


1 


—— — 


By a GeNTLEMAN of Lincoln g ben. 


© - - LONDON: | 
Printed by His Majeſty's Law-Printers ; 


—_——_— 


For J. WII XII, No. 71, St. PauPs Church-Yard ; and 


P. Ua, Middie-Temple-Lane. Price 12. 6d. 
| 'MDCCLXXII, 


+, 0 _ © (9, 

nk " 1 A * - # $8... 
4 . * r e 
e * * 


7 
— — "I Y — and nn tn. 
1 4 1 , Y 5 A 
— 5 wb, ” Fe _ ” 4 OX ed -. 
2 . 1 er + has” * — AY» oe te — — 
R r 9 wb P 
ce et r 4 R — 
— — 8 — * 
* 2 7 . — > „ 
* 2 "” 


were 


—— — 
r ky 
%* —_— a of 


— A * 2 


% — *1 a 
1 >. bo — Der 
— — 8 


4 Ld . . * >< 
8 AY . 
5 * 
1 
4 2 
1 * 
9 : - — * I 2 
: a "=" ar... a2 ** — — rn * LS e © Je* r og, — 1 * os F TS K — * * — * ag. 
2 1 a * _ : — — 0 ONES — Pas” m0 — 3 
* — 22 « — — » i N = oY ——— — — ey 7 2 _—_— 2 2 * : mY 

n x > 8 9 m"—_ w_ w— . 4 * 2 a 22 — al = we Sha, am g — — = _—_ 

m * 2 os 5 wo Mb Ai 43 \ — 2 — — . 1 , 1 88 bz = * & by G _ 

— * —_ yo | > G - E : — — 

| — _ * 8 _— im R ——_ —— þ 8 — * 5 

> — Z 4 Sat 22-4 * 3 . IS - > 2 * . p * 3 2 — —-— 2 — ' 
- 1 * * 4 * I * & 2 * — N 4 5 - — Tr -- 222 2 —— X * Lied Tm \ „ 
= * . 7X 2 2 £ ATE l _ . 

* . — — q oy * 4 * = J = e - \ l 

— ke” Ta — 4 = 4 C _ . 8 — Rs _ - 2 1 
* 1 — 0 A _—_— __——— 3 oi 1 * — - a mu - 


9 


1 ——ů—— 


D 2 
- 
Py * — — w p ", 2 woe 
— — — — - 
2 —— Oc 
8 2 1 


2 = 


o 

[ 

N 
Dy 
2 
1 
i: 


Dew 134d CL. n 
—— A 


en ag 
3 


— * 


ws 2 
Or qa ——— — — — 
* £ 5 ee we Soy 


. 
r 
"me IEG EARS. > 
5 „ Cage 
4 _ ,- WF, 2" 
Mc er a 
ated” Pot 
_— * - | - — | _—_ 


Pp R E F A C Ek. 


To the PUBLIC k. 


HE obſervations upon the 


doctrine of diſtreſs in the 
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D 1 A 1. 0 GU E 
BETWEEN 
A COUNTRY GENTLEMAN 

„ 1 


A LAWYER, 
vPoN THE SUBJECT OF THOSE 


PARTICULAR L AWS, 


WHICH IMMEDIATELY RELATE TO 


LANDLORDS axv TENANTS. 


1 


V dear friend, you know 
full well how often I 
have expreſſed a defire of becoming ac- 
quainted with the laws relating to land- 
lord and tenant; you cannot be ignorant 
of the motives that have induced me to 

ſollicit your affiſtance in acquiring a ænow- 
ledge, or at leaſt ſuch a general idea of 
_ thoſe laws as in my rank and ſituation in 
life will be of ſervice to me.—You muſt 
B be 


Countryman. 


3 

be ſenſible that I can have no views of 
» procuring any pecuniary emolument from 
ſuch hints as you may furniſh me with, 
but that the object of my wiſhes is to 
promote peace and harmony in the neigh- 
bourhood I live, and that in order to attain 
and ſecure that end, it will be neceſſary for 
me to be converſant with thoſe laws 
which immediately relate to the. rural 
ſphere in which I am to act. As I have 
frequently, and in the moſt preſſing manner 
importuned your afliſtance, I hope you 
will favour me with a ſhort account. of 

them without any further ſollicitation. 
Lawyer, I never wanted inclination to 
ſerve or oblige you, but as I have often 
told you, there are ſo many difficulties in 
practice which ſeldom or never occur to 
you, that when J have ſat down to comply 
with your requeſt, Ihave been ſo perplexed, 
that I have frequently thrown by the pen, 
and deſpaired of ever being able to give 
you a tolerable idea of them: Indeed it is 
nothing but the regard I have for you, 
and the deſire of procuring you that re- 
ſpect and eſteem amongſt your neighbours, 
which 


. 
which you flatter yourſelf with, that ſhould 
ever have tempted me to have written a 

ſyllable « on the OT 


 Conntrymait. My nchen, you be was 
extreathly negligent of my education, he 
had no idea of any other knowledge than 
the points of a bullock or the properties 
of land, with the manner of cultivating , 
of it, being of any ſervice j he concluded, 
that when he had made me a tolefable 
maſter of that art, he had given me all the 
education that was neceffary, and that 
whatever my inclination or talents might 
be was totally immaterial.—He never once 
thought of the great property I ſhould one 
time or other be in poſſeſſion of, and the 
neceſſity of acting agreeable to the eſtate 
and condition I was likely to he raiſed to. 
Little did he reflect upon the importance of 
being able to interpoſe, and ſettle with 
propriety and judgment, thoſe tifling dif- 
ferences; '' which by being nipped in the 
bud frequently ſecure, and eſtabliſh the 
peace and harmony of a whole pariſh. — 
pa ſhort he never once dreamt of making 
me any thing but a farmer, which he has 
ROW B 2 effec- 


K 
effectually done; but as it, frequently falls 
to my lot to be choſen the arbitrator, . to 
ſettle and adjuſt the differences of my 


neighbours, I would willingly be poſſeſſed 
of ſufficient knowledge to enable me to 
determine them with propriety, and ſend 
both parties home well Satisfied with my 
reſolutions. 1 


0 I am ſo well. pleaſed with your 
motives, that I ſit down with, an additional 
pleaſure to give you ſuch hints as I think 
will be of ſervice to you; but I muſt beg 
of you to. obſerve, that I do not mean to 
enter into all the minute par ticulars of 
theſe laws, I mean only to draw a general 
out-line of them, and now. and then ta 
make ſuch obſervations as I think will be 
Prager for you. to attend a, + n brokbri 


| Cuntrymn, You will oblige n me + much, 


Lowyer., Tell me then — many farms 
you rent of your neighbours ? bj, 


Countryman. Two. 


Lawyer. 


ACE 
- Lawyer, How do you' hold them, by 
leaſe, or from An to 0 or in what 
other nnn 


— 1 hold one fot a term o 
ſeven years granted by leaſe, and the other 
1 occupy as tenant from year to year.— Is 
there any difference in theſe tenures? 
Lawyer. Very little. It does not conſiſt 
ſo much in the tenure as in the ineidents 
to that tenure. The perſon who lets an 
eſtate by leaſe in writing, has ſeveral me- 
thods of recovering his rent different from 
him who lets his eſtate only from year to 
year. I will ſhewy you them, and point 
out the difference; and firſt of the tenure 
by an indenture of leaſe in writing, the 
landlord has four diſtintt methods of re- 
covering the payment of his rent. — He 
may make a diſtreſs— Bring an action of 
debt, an action of covenant, or deliver an 
ejectment ; whereas A tenant from year to 
year is liable only to a diſtreſs or an 
action upon the caſe for uſe and occupa- 
tion. 


Country- 
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dred, and there leave them, and the tenant 
is obliged to go and feed them, for if they 
die through want of food, the tenant will 
be obliged to bear the loſs.— This is to be 


('6 3 


Cuntryman. I wiſh you would give me 
a ſhort account of theſe ſeveral methods of 


recovering rent, in the order you have men- 
tioned them; and firſt I defire to be in- 


Oe of the nature of a — : 


Gl: A Liſtreſs 3 is is king nd 4 
taining of cattle, goods, or other things, 
for rent due to the landlord; and the 
manner of making it is by the landlord, or 


other perſon by his order, going upon the 


premiſes in the day time, and taking ſuch 


things as are there found ſufficient to an- 


ſwer the rent. When this is done, if tha 
diſtreſs conſiſts of cattle, the landlord muſt 
drive them to a pound within the * hun- 


1 1 
under- 


5 T0 14 0 7 


i. 


ne — 


11 


16 4. P. pact 12. . No dinreh 0 of . to 
be driven out of the hundred, G.. where ſuch diſtreſs 
is taken, except that it be to a pound overt Within 
the ſame ſhire, not above three miles diflant" from the 


place where the rh is laben penaliy ong u fit 
kings. | 


EDS ö 
underſtood of a pound overt, which may 
be a common pariſh or hundred pound, 
which the lord of the manor is obliged to 
erect, or a pound overt made upon the 
premiſes, in which laſt caſe the landlord 
muſt give notice, or bear any loſs the tenant. 
may ſuſtain for want of it; but there are 
other pounds to which a landlord may take 
a diſtreſs, and theſe are called pounds covert; 
but if any damage or injury ariſes to the 
cattle from being depoſited therein, it will 
fall upon the landlord. —At common law, 
a diſtreſs was only in the nature of a pe- 
nalty which the landlord had a right to 
inflict upon his tenant, to inforce the pay - 
ment of rent, by impounding his cattle or 
other things, and depriving him of the 
uſe of them till he had diſcharged it.— 
The landlord could not ſell them, and 
apply the money in diſcharge of the rent, 
he could only deprive the owner of the 
enjoyment of them till he had paid the 
rent, and if the diſtreſs died in that caſe, 
the landlord might diſtrain again; for the 
act of God ſhall not be conſtrued to work 
an injury to him in whom there was no 
latches; but the tenant whoſe duty it was 

1 | to 


* — CE — 
_ 


(V3 
to hav diſcharged the rent muſt bear tho 
loſs, 
Countryman. It ſeems very ſtrange, that 
the: goods, &c. could not be ſold. For if 
a tenant was diſpoſed to be obſtinate, his 


| Landlord could do nothing but detain-the 


_ diftreſs in pound, which would be no atifs 
faction to him. i 


Lawyer. That ia true : But as the 
law ſtood, the landlord was obliged, how- 
ever diſagreeable it might be, to ſubmit to 
the humour of his tenant; and wait with 
patience for his rent, till the tenant ſhould 
think proper to purchaſe the redemption 


of the cattle or other thing detained as a 


pledge for the ſecurity. of it; and ſtrange 


as it may appear, this law. continued in 


force till the reign of King William and 
Queen Mary, when a ſtatuta was paſſed in 
the ſecond year of theitoreign, enabling 
the landlord, after fie days, te appraiſe, 
and ſell the diſtreſs, -8ndirpph:themonecy = 
ariſing therefrom in diſcharge oß ſhettent; 
which act after reciting, That tha moſt 
ordinary and ready way for recovery of 


arrears 


. 
i arrears of rent was by diſtreſs, yet ſucli 
« diſtreſſes not being to be ſold, but only 
« detained as pledges for enforcing the 
$6 Piment of ſuch rent, the perſons diſ- 
% training had little benefit thereby, de- 
* clares, ta, from and after the firſt day 
of June, one thouſand fix hundred and 
* ninety, that where any goods or chattels 
« ſhall be diſtrained for any rent reſerved, 
i« and due upon any demiſe, leaſe or con- 


N 


tract whatſoever, and the tenant us. 


5,,cwner of the goods ſo diftrained ſhall 
| not within five days next after ſuch 
[diſtreſs taken, and notice thereof (with 
the cauſe of ſuch taking) left at the 
ii chief manſion- houſe or other moſt no- 
“ torious place on the premiſſes, charged 
„ with the rent diſtrained for, replevy the 
* ſame, with ſufficient ſecutity to be given 

148. to che ſheriff according to law; that 
hen in ſuch caſe, after ſuch diſtreſs and 
notice as aforeſaid, and expiration of the 
t ſaid five days, the perſon diſtraining ſhall 
and may, with the ſheriff or under-ſheriff 

of che county, or with the conſtable of 

the hundred, pariſh or place where ſuch 
«diſtreſs ſnall be taken, (who are thereby 


C \ 9 * 


nas © 
* l to be aiding and afliſting thete- 
« in) cauſe the goods and chattels ſo diſ- 
« trained to be appraiſed by two ſworn 
« appraiſors, (whom ſuch ſheriff, under- 
«« ſheriff, or conſtable are thereby impow- 
« ered to ſwear) to appraiſe the ſame truly, 
« according to the beſt of their under- 
« ſtanding, and after ſuch appraiſement 
* ſhall, and lawfully may ſell the goods 
« and chattels ſo diſtrained, for the beſt 
«« price that can be gotten for the ſame, 


« towards ſatisfaction of the rent for 


% which the ſaid goods and chattels ſhall 


be diſtrained, and of the charges of ſuch 
«« diſtreſs, appraiſement and fale, leaving 
« the overplus (if any) in the hands of 
% the faid ſheriff, under-ſheriff, or con- 
 <« ſtable for the owner's uſe.” — Before 

-we enter upon the conſtruction of this 
ſtatute, it will be neceſſary to obſerve what 
things may be diſtrained for rent, and 
here I take it to be the general rule, that 


every thing upon the premiſſes is liable to 
anſwer the rent; but this, like all other ge- 
neral rules, is ſubjectto exceptions ; ſuch, 
for inſtance, as where the cattle of a neigh- 
 bour bas firoyed pon another's land, for 


want 


( 1 ) 

want of a neceſſary fence to beep them of, 
there thoſe cattle are not liable to anſwer | 
any rent that may be in arrear from the 
tenant of the land, till the owner of the 
cattle has received notice of their being 
there, and refuſeth or negle&s to to take 
them off, for as the cattle came upon the 
land through the liches of the tenant, 
whoſe duty it was to have repaired the 
fences, the owner of them ſhall not be 
Tiable to any inconveniences ariſing from 
the miſconduct of the tenant.— But when 
the owner has received notice of their be- 
ing there, and refuſeth or omits to take 
them away, the continuance of the cattle 
upon the premiſſes after ſuch notice, not 
only makes the owner of them a wrong- 
doer, but gives a landlord a ſort of colour or 
reaſon to preſume, and conclude them the 
property of his tenant. But cattle that 
are found treſpaſſing upon the premiſſes are 
moſt clearly liable to be taken. An horſe 
ſtanding: in "Smith's ſhop to be ſhoed; a 
piece” of cloth at a Taylor's to be made 
into {Yatmnent,” are exempted from diſtreſſes 
upon principles of policy, and general 
* cbm nientce. But the books of a 
e i ſcholar, 


2 

ſcholar, and the tools of a tradeſman, 
though they are privileged, yet I take it 
to be only in caſes where ſomething elſe 
can be found to ſatisfy the rent ; ; for if 
there is a deficiency of other things, I 1 
underſtand it to be clear law, that a perſon 
may take them as a diſtreſs; and I am the 
more inclinable to think ſo, becauſe the 

ſtatute which enables the landlord to ſell 
the goods, deſtroys the reaſon which pre- 
vailed at common law for protecting 
them, for a diſtreſs being only a pledge 
which the landlord at common law could 
not ſell, and which the tenant could not 
redeem, but upon payment of rent, the 
law for very wiſe reaſons put it out of the 
power of a landlord, to take thoſe things 
from his tenant which would render him 
incapable « of gaining the Price of their re- 
demption. 


Countryman. As you have given me ſome 
notion of a diſtreſs, and produced ſome 
examples of what things may, and what 
may not be diſtrained, do oblige me 
with your further obſervations upon this 


ſtatute. 


Lawyer, 


6-0-3 


Lawyer. You'll pleaſe to remember that 
when you have made the diſtreſs, you muſt 
prepare an inventory of the things you 
have taken, and give the tenant a copy 
thereof, with a notice at the foot of it, 
ſtating the cauſe for which they are taken, 
and that unleſs he replevies them in five 
days they will be appraiſed, and ſold ac- 
cording to the act of parliament ; and I 
would adviſe you to be as exact as poſſible 
in tranſcribing this inventory and notice, 
as it will be neceſſary for you to prove it, 
in caſe any action ſhould hereafter be 
brought againſt you for taking them.— 
The notice regularly ſhould be directed to 
the leſſee, and not to the perſon in poſſeſ- 
ſion; as for inſtance: Suppoſe A. grants a 
| leaſe to B. who underlets the eſtate, or 
aſſigns it to C. for the remainder of the 
term; in that caſe, as B. is the tenant of A. 
the notice ought to be directed to him, 
and not to C. however it would be proper 
to deliver it to C. though there is no abſo- 
-lute neceſſity for ſo doing; for if it was to 
be delivered to any other perſon in poſſeſſion 
at the chief manſion- houſe, or moſt no- 


torious 


1 
torious place on the premiſſes charged with 
the payment of the rent, it would be 
equally good Whether it be the wife, the 
daughter, or ſervant of C.: The ſole end of 
notice being t to afford the leſſee, or owner 


1 


of the goods, an opportunity of replevy- 


ing or redeeming them, either by giving a 


ſecurity to the ſheriff to conteſt the right 
of taking them, or by diſcharging the rent; 


17 


days, they muſt be previouſly appraiſed, 


and fold; and here I take it, that though 


the ſtatute lays they ſhall be appraiſed by 
two ſworn appraiſer's that thoſe appraiſers 


' are not to be underſtood to mean ſuch 
perſons only who get their livelihood by 
yaluing goods, but to comprehend every 
one who is capable of eſtimating, and 
ſetting a price upon the thing taken, which 
may be different according to the nature of 
the eſtate, and depend upon, whether it 
canſiſts of a farm, or a houſe in town; for 
though an auctioneer in London would be a 
very competent judge of houſehold furni- 
ture, yet I preſume he would be a very 
improper perſon to ſell ſheep or oxen, and 
therefore I take it, the ſheriff, or conſtable, 


4 5 may 
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may appoint any two competent judges 


upon oath to ſet a price upon the diſtreſs, 


and they are called ſworn appraiſers, merely 


from their being ſworn for the particular 


purpoſe of appraiſing thoſe goods. Indeed 


the leaving of this matter at large ſeems 
to be extremely. prudent, in as much as no 


perſons whomſoever can be preſumed to be 
ſo good judges of cattle, corn, and things of 


that nature, as thoſe who live upon the 
ſpot, and hear the conſtant market price 
they bear ; for the price of things depends 


much upon the place where =_—y are 


ſold. 


cauntryman. But pray Sir, when you 
have made the diſtreſs, what are you to 
do with it till the five days are "Py ? 


Lawyer. I apprehend that at common 
law, unleſs the tenant would have conſen- 
ted to the diſtreſs remaining upon the pre- 
miſſes, the landlord as ſoon as poſſible after 
his taking it muſt have removed it to ſome 
convenient and fit place, and have given 
the tenant notice (if it conſiſted of dead 
goods) where he had depoſited it; for 
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616) 
though he had a right to enter upon the 
premiſſes to take the diſtreſs, yet he could 


not continue therein againſt the will of 


the tenant, without being ſubject to an 


action of treſpaſs for ſo doing; but ſince 


the ſtatute of William and Mary, it very 
rarely happens that the tenant refuſes to 
conſent, for this obvious reaion, becauſe it 
tends to create an expence which that act 


hath impowered the landlord to defray 


out of the money ariſing from the ſale of 
the goods or other thing taken. However, 
the ſtatute of the 11th of George the IT. 
has now ſettled this matter; which act re- 
citing that great difficulties frequently 
aroſe to landlords and leſſors, and other 
perſons taking diſtreſſes for rent in remov- 


ing the goods and chattels, or ſtock diſ- 


trained off the premiſſes, in caſes where by 


law they might not haye been impounded 


thereon, and alſo to the tenants themſelves 


many times by the damages unavoidably 


done to ſuch goods and chattles, or ſtock, in 
the removal thereof, declares, * That from 
and after the 24th day of June, 1748, 
« it ſhall and may be lawful, to and for 
« any perſon or perſons lawfully taking any 

dJiſlreſs 


( 7) 8 


a 
* 


diſtreſs for any kind of rent, to impound 
« or otherwiſe ſecure the diſtreſs ſo made, 
« of what nature or kind ſoever it may be, 


« in ſuch place, or on ſuch, part of the : 
« premiſſes, chargeable. with the rent as 


4 ſhall be moſt fit and convenient for the 
40 impounding and ſecuring: ſuch diſtreſs, 


« and to appraiſe, ſell, and diſpoſe of the 


« ſame upon the premiſſes in like manner, 
* and under the like directions and re- 
* ſtraints, to all intents and purpoſes, as 
any perſon taking a diſtreſs for rent may 


* now do off the premiſſes by virtue of 


% an act made in the ad year of the reign 
« of King Witham and Queen Mary ; in- 
« titled an act for enabling the ſale of 


40 goods diſtrained for rent, in caſe the rent 
be not paid in a reaſonable time, or of 


« one other act made in the 4th year of his 


« preſent Majeſty, intitled an act for the 


* more effectual preventing frauds com- 


* mitted by tenants, and for the more 


« eaſy recovery of rente, and renewal of 
« leaſes; and that it ſhall and may be 
« lawful to and for any perſon or perſons 


« whatſoever, to come and go to and from 


« ſuch place · or park: of the ſaid premiſſes 
D | * were 
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0 whers any diſtreſs for rent ſhall be i im- 
% pounded and ſecured as aforeſaid, in 
« order to view, appraiſe, and buy, and 
« alſo to carry off or remove the ſame on 
« account of the purchaſer thereof, and that 
« if any poundbreach or reſcous ſhall be 
* made of any goods and chattles, or ſtock 
diſtrained for rent, and impounded, or 
« otherwiſe ſecured by virtue of this act, 
« the perſon or perſons aggrieved thereby 
« ſhall have the like remedy as in caſes of 
% poundbreach, or reſcous is given and 
« provided by the ſaid ſtatute,” 


Chibatryaner. But pray, Sir, can the land- 


lord take corn or grain, and ſuch like 
things? 


Lauyer. At common law no corn. or 
grain in ſheaves or looſe could be taken as 


a diſtreſs. The reaſon aſſigned is, becauſe it 
could not be returned i in ag good plight 


and condition as whem it was ſeiged: But 
corn in a cart or in ſacks might have been 
taken at common law. IIowever all theſe 
niceties and diſtinctions are now aboliſhed 
by = ſtatute of Willa. and Mary, which, 

| after 


r | 
after reciting that no ſheaves or cocks of 
corn, looſe or in the ſtraw or hay, in any 
barn or granary, or on any hovel, ſtack or 


rick, could by law be diſtrained or other- 


wiſe ſecured for rent, whereby landlords 
were oftentimes cozened and deceived by 


their tenants, who ſold their corn, grain 


and hay to ſtrangers, and removed the ſime 
from the prem iſſes, chargeable with ſuch 
rent, and thereby avoided the payment of 


the ſame, declares, and enacts, That for 


* remedying the ſaid practice and deceit, it 
« ſhall and may be lawful to and for any 
« perſon or perſons having rent atrear 
“ and due upon any ſuch demiſe, leaſe or 
contract as aforefaid, to ſeize and ſecure 
„any ſheaves or cocks of corn, or corn 
“ looſe or in the ſtraw or hay lying or being 
in any barn or granary, or upon any 
« hovel, ſtack or rick, or otherwiſe, upon 
« any part of the land or pound, charged 
« with ſuch rent, and to lock up or detain 
the fame in the place where the ſame 
* ſhall be found, for or in the nature of 
a diſtreſs, until the ſame ſhall be reple- 
«© vied, upon ſuch ſecurity to be given as 
* aforeſaid ; and in default of replevying 
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« the ſame as aforeſaid, within the time 


& aforeſaid, to ſell the fame after ſuch 


« appraiſement thereof to be made, ſo as 
« nevertheleſs. ſuch. corn, grain or hay ſo 
„ diſtrained as aforeſaid, be not removed 
te by the perſon or perſons diſtraining, to 
« the damage of the owner thereof, out 
« of the place where the ſame ſhall be 
« found and ſeized, but be kept there as 
« impounded, until the ſame ſhall be re- 
« plevied, or ſold in default of replevying 
the ſame within the time aforeſaid.” — 
This act, though it proved of great ſervice 
to landlords, by enlarging the powers of 
diſtreſs, did not remove all the inconveni- 
ences they were expoſed to; for though 
it gave them a power to ſeize corn in 
ſheaves, and many other things which 
they could not diſtrain at common law, 
(provided they kept and ſecured them 
upon the premiſſes till the five days were 
expired, when they might legally diſpoſe 
of them, and apply the produce in. diſ- 
charge of the rent) yet as the right of 
ſeiring theſe things continued in the land- 
lords only, during ſuch.. time. as they te- 
mained upon the premiſſes charged with 
1: 4 the 


2 
the rent, and ceaſed the inſtant they were 
removed to another place, tenants, in con- 
templation of inſolvency, or with a deſign 
to defraud their landlords of the accruing 
rent, frequently removed their effects from 
the premiſes a convenient time before the 
rent became payable, and thereby defeated 
the landlords of their remedy by diſtreſs; 
for which reaſon it was found neceſſary to 
ſuppreſs that practice, by enabling the land- 
lords to ſeize all ſuch goods and effects as 
were clandeſtinely removed to anſwer theſe 
wicked purpoſes ; and accordingly in the 
8th year of the reign of Queen Ann, the 
legiſlature paſſed a law, declaring, &© That 
« in caſe any leſſee for life or lives, term of 
«« years, at will or otherwiſe, of meſſuages, 
* lands or tenements, upon the demiſe 
* whereof any rents are or ſhall be re- 
1 ſerved or made payable, ſhall, from and 
« after the 1ſt day of May, fraudulently 
or clandeſtinely convey or carry off or 
from ſuch demiſed prem iſſes, his goods 
« or chattles, with intent to prevent the 
* landlord or leſſor from deſtraining the 
« ſame for arrears of ſuch rent ſo reſerved 
46 10 . it ſhall and may be lawful 
44 46 to 
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% to and for. ſuch leſſor or landlord, or 
any perſon or perſons by him for that 
« purpoſe lawfully impowered, within the 
« ſpace of five days next enſuing ſuch 
« conveying away, or carrying off ſuch 
goods or chattles as aforeſaid, to take 
„ and ſeize ſuch goods and chattles, 
« wherever the ſame ſhall be found, as a 
4 (diſtreſs for the ſaid arrears of ſuch rent, 
<« and the ſame to fell or otherwiſe diſpoſe 
« of in ſuch manner as if the ſaid goods 
« and chattles had actually been diſtrained 
« by ſuch leſſor or landlord, in and upon 
« ſuch demiſed premiſſes for ſuch arrears 
« of rent, any law, cuſtom or uſage to 
« the contrary. in any wiſe notwith- 


« ſtanding. 


Provided nevertheleſs, that nothing in 
e this act contained ſhall extend, or be 
«© conſtrued to extend, to impower ſuch 
* leſſor or landlord to take or ſeize any 
% goods or chattles, as a diſtreſs for arrears 
* of rent which ſhall be ſold bona fide, and 
* for a valuable conſideration before ſuch 
4 fezzure made, any thing herein contain- 
ed to the contraty notwithſtanding.” 

Though 


(a) 
Though this ſtatute gave -landlords a' 
power to ſeize ſuch goods as were re- 
moved off the premiſſes within ive days 
after the removal, yet as it inflicted no 
penalty, either upon the tenant or any 
other perſon aſſiſting him in ſuch removal, 
it proved of very little ſervice to landlords, 
and therefore it was found neceſſary to make 
an alteration in the law; and accordingly in 
the eleventh year of King George the II. the 
legiſlature, after reciting „that the ſeveral 
laws heretofore made, for the better ſecu- 
rity of rents, and to prevent frauds com- 
mitted by tenants, had not proved ſufficient 
to obtain the good ends and purpoſes de- 
ſigned thereby; but rather the fraudulent 
practices of tenants, and the miſchief in- 
tended by the ſaid acts to be prevented, 
had of late years increaſed, to the great 
loſs and damage of their leſſors, or land- 
lords; for remedy thereof enacted, << That 
“ from and after the 24th day of June, 
6 738, in caſe any tenant or tenants, 
1 leſſee or leſſees for life or lives, term of 
cc years, at will, ſufferance or otherwiſe; of 
any meſſuages, lands, tenements or he- 
_ e 060m OY the demiſe or hold- 
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ing whereof any rent is or ſhall be re- 
« ſerved due or made payable, ſhall frau- 


« dulently or clandeſtinely convey away or 


< carry off or from ſuch premiſſes, his, her 
t or their goods or chattles, to prevent their 
« landlord or leffor, landlords or leſſors, 


from diſtraining the ſame for arrears of 
rent ſo reſerved, due or made payable, 


it ſhall and may be lawful to and for 
« every landlord or leſſor, landlords or 
« leſſors, within that part of Great Britain 


* called England, dominion of Wales, or 


t the town of Berwick upon Tweed, or 
% any perſon or perſons by him, her, or 
« them, for that purpoſe lawfully im- 


«© powered, within the ſpace of thirty days 
«© next enſuing ſuch conveying away, or 


* carrying off ſuch goods or chattles as 


<< aforeſaid, to take and ſeize ſuch goods 


« and chattles wherever the ſame ſhall be 
« found, as a diſtreſs for the ſaid arrears of 


* rent, and the fame to ſell or otherwiſe 


« diſpoſe of, in ſuch manner, as if the 
« ſaid goods and chattles had actually 
* been diſtrained by ſuch leffor or land- 
lord, leſſors or landlords, in and upon 
* ſuch premiſſes, for ſuch arrears of rent, 
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cc any law, cuſtom or uſage to the contraty 
% in any wiſe notwithſtanding.” This law 
proved of very great benefit to the landlords, 


by curing the defects of the ſtatute of T 


Queen Anne, and affording them an effectual 


method of defeating the meaſures which c 


tenants frequently adopted to defeat them 


of their juſt dues; but as this clauſe thus 


penned would have expoſed every purchaſor 
indiſcriminately to very great inconvenien- 
ces, whether innocent or privy to the fraud: 
the legiſlature very wiſely guarded againſt 
them by providing, That nd landlord or 
& leſſor, or other perſon intitled to ſuch 


&© arrears of rent, ſhould take or ſeize any 


« ſuch goods or chattles, as a diſtreſs for 
&« the ſame, which ſhould be fold bond fide, 


« and for a valuable conſideration, before 


& ſuch ſeizure made to any perſon or 
«© perſons not privy to ſuch fraud as afore- 


e ſaid, any thing therein contained to the 
* contrary notwithſtanding.” This clauſe 


qualified and corrected the rigor of the 
preceding part of the ſtatute, which left 
every perſon open to a diſtreſs during the 
30 days after the removal of the goods, 
by ſubjeRing thoſe only to the inconveni- 
1 E — en 


E . 
ence of the diſtreſs, who were either privy 
to the removal of the goods, or purchaſed 
them at a price inadequate to the value, 
which carries upon the face of it ſtrong 
marks of ſuch privity. However the legiſ- 
lature did not chuſe to reſt it even here; 
leſt tenants, or other - perſons in colluſion. 
with them, might be bold enough to hazard 
the event of the landlord's proving the 
privity, or price which a jury after all 
might have. great difficulties and doubts i in 
determining; and therefore the more effec= 
tually to remove all difficulties, and to 
render this act as beneficial as poſſible to 
landlords, the ſtatute further declares, 
«© That to deter tenants from ſuch fraudu- 
« lent conveying away their goods and 
*««  chattles, and others from wilfully aiding 
or aſſiſting therein, or concealing the 
« ſame, if any ſuch tenant or leſſee ſhall 
« fraudulently remove and convey away 
« his or her goods or chattles as aforeſaid, 
<<, orif any perſon or perſons ſhall, wilfully 
« and knowingly aid or aſſiſt any ſuch 
*« tenant or leſſee, in ſuch fraudulent con- 
« veying away or carrying off of any 
part of his or her goods or chattles, or 
4 1 1 
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in concealing the ſame, all and every per- 


ſon and perſons ſo offending ſhall forfeit 
and pay to the landlord or landlords, 


leflor or leſſors, from whoſe eſtate ſuch 


goods and chattles were fraudulently car- 


ried off as aforeſaid, double the value of 


the goods by him, her or them reſpec- 


tively carried off or concealed, as afore- 


ſaid, to be recovered by action of debt, in 


any of his Majeſty's courts of record at 


V, ſiminſter, in the courts of ſeſſion in the | 


counties Palatine of Cheſter, Lancaſter, 


or Durham reſpectively, or in the courts 
of Grand Seſſions in Wales, wherein no 
eſſoign, protection, or wager of law, ſhall 


allowed, nor more than one imparlance. 


« Provided always, and it 1s thereby 


enacted, that where the goods and 


chattles ſo fraudulently carried off, or 


concealed, ſhall not exceed the value of 
$0 pounds, it ſhall and may be lawful. 
for the landlord or landlords from 
whoſe eſtate ſuch goods and chattles 


were removed, his, her or their bailiff, 
ſervant or agent, in his, her or their 


behalf, toexhibit a complaint i in writing 
1 6 againſt 
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; * 
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33 
e againſt ſuch offender or offenders, before 
« fo or more juſtices of the peace of the 
* fame county, riding, or diviſion of ſuch 
county, refid ng near the place whence 
e ſuch goods and chattles were removed, 
« or near the place where the ſame were 
« found, ut being interefled in the lands 
or tenements, whence ſuch goods were 
be removed, who may ſummon the parties 
© concerned, examine the fat, and all 
ge proper witneſſes upon oath ; or if any ſuch 
«« witneſs be one of the people called 
«+ 9rakers, upon athrmation required by 
« law; and in @ ſummary way determine 
* whether ſuch perſon or perſans be guilty 
« of the offence with which he or they 
« are charged, and to inquire in liłe manner 
of the value of the goods and chattles, by 
« him, her or them reſpectively, fo frau- 
% dulently carried off or concealed as 
« aforeſaid; and upon full proof of the 
„ offence, by qrder under their, hands and 
falt, the ſaid juſtices of peace may 
and. /ball adjudge the offender or offenders 
to pay doubla the value of the ſaid goods 
and chattles, to ſuch landlord or land- 
(5 Beßt . her or their bailiff, ſervant 
| 7 46 or 
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or agent at fuch time, as the ſaid juſticey 
ſhall appoint; and in caſe the-offendes or 


offenders having notice of ſuch order, 
ſhall refuſe or neglect ſo to do, may 


and ſhall, by warrant under their hands 


and ſeals, levy the ſame by diſtreſs and 
fale of the goods and chattles of the 


* offender or offenders ; and for want of 
may commit the offender 


ſuch diſtreſs 
or offenders to the houſe of correction, 


's there to be kept to hard labour without 
bail or mainprize, for the ſpace of ſix 


months, unleſs the money ſo ordered to be 
paid as aforeſaid ſhall be ſooner ſatisfied. 


% Provided] alſo, that it ſhall and may 


be lawful for any perſon who thinks 
himſelf aggrieved by ſuch order of 


the ſaid two juſtices, to appeal to the 
«« juſtices of the peace at their next general 


or quarter ſeſſions, to be held for the 
ſame- county, riding or diviſion of ſuch 


county, who may and ſhall hear and de- 


termine ſuch appeal, and give ſuch coſts 


to either party as they ſhall think 
reaſonable, whoſe determination there in 


"mp Pro- 


(2) 


Provided alſo, that where the party 


« appealing ſhall enter into a recognizance 


« with one or two ſufficient ſurety or ſure- 
ties, in double the ſum ſo ordered to be 
& paid, with condition to appear at ſuch 


© general or quarter ſeſſions, the order of 
c the ſaid two juſtices ſhall not be executed 


oh omni ects chal 


Under this a& of parliament, landlords | 


| hive three methods of puniſhing ſuch te- 
nants as fraudulently convey their goods 
and effects off the premiſſes, to cheat them; 
One by diſtraining the goods ſo removed, 
within 30 days after the remoyal ; wother 


by action of debt, which may be made uſe 


of in all caſes at the option of the landlord, 
whether the goods are or are not of the 
value of 507. and the third where the goods 
removed do not exceed the value of go /. by 
a ſummary complaint exhibited before two 
juſtices of the peace, either in the neigh- 
bourhood whence the goods were removed, 


or near the place where they were found, 


the juſtices not being intereſted in the lands, 


Sc. whence ſuch goods were removed. 5 
Theſe 


— r 


for the puniſhment of ſuch pe 
and aſſiſt in the removal of | 

concealment of them when removed. — 
now as there are. three diſtinct o 
created by this act of parliament, I will 
obſerve upon each particular caſe; and firſt 
with reſpect to the tenant who removes the 
goods with ſuch fraudulent intent, I take 
it, that in an action of debt againſt him, 
it will not be neceſſary for the proſecutor 
to produce ſuch ſtrict proof againſt him, as 


againſt thoſe who aided and aſſiſted him in 


ſuch removal ; but as this will depend ſo 


much upon circumſtances, and the teſtimo- 


ny of witneſſes, Iwill not take up your time 
in animadverting upon it; but proceed to 
obſerve, upon the actions that may be 
brought againſt perſons aĩding and aſſiſting in 


the removal or ſecreting of the tenants goods; 
and here I preſume that in order to ſupport 


an action againſt theſe ſecondary offenders, 
it will be neceſſary for the plaintiff to prove 
that the tenant did, cither by himſelf or by 
others, remove the goods off the premiſſes 


with a fraudulent intention; for it will be 


im- 


( 32 ) 
impoſlible for the plaintiff to convict any 
| other perſon of aiding or aſſiſting in a frau- 
| Aulent reinoval, or concealment, till he has 
ſubſtantiated the fraudulent act of the te- 


nant himſelf. I am ſure if I was a juryman 
upon a trial of this kind, I would never 


find a verdict for the plaintiff, till evidence 
had been given of the fraudulent act of the 
tenant ; for as an honeſt man, I could not 
find any one guilty of aiding and aſſiſting 
in the committing of a crime, which there 
had never been any pfoof of havin gb been 


committed. 


As to the mode of proceeding before the 
juſtices, there ſeems to be a very plain'rule 
laid down by the, ſtatute, which requires 
that the complaint ſhall be in vriting be- 
fore two juſtices who have no intereſt in 
the premiſſes, and who are required to 
ſummon the parties concerned, to examine 
the fact, and all proper witneſſes upon 
oath, and in a ſummary way to detetmine 
whether the defendant be guilty of the 
offence; and the better to enable the juſtices 
to puniſh the party if guilty, the act par- 
ticularly directs _— to inquire in lite 

| manner 


6620 


manner of the value of the goods, &c. lo 
| fraudulently carried off or concealed, and 
upon full proof thereof, by order under their 
hands and ſeals, to adjudge the offender or 
offenders, to pay double the value of the 
goods, &c. to the landlord, his or her 
bailiff, Cc. within ſuch time as the juſtices 
ſhall appoint; and upon notice of ſuch 
order, and refuſal to pay the money therein 
mentioned, the juſtices are impowered, by 
warrant under their hands and ſeals, to 
levy the ſame by diſtreſs and ſale of the 
offender's goods, Ec. and for want of ſuch 
diſtreſs to commit the offender to the houſe 
of correction for 6 months at hard labour, 
without bail or mainprize, unleſs the 
money ſhall be ſooner ſatisfied.— In the 
firſt place the complaint need not be upon 
oath, the act only requiring it to be in wri- 
ting.—In the next place, I apprehend, that 
as the penalty is given only to the landlord, 
if he was to make the complaint, and 
could not prove it, but by himſelf, though 
the King is the nominal proſecutor, yet he 
would be an incompetent witneſs, from his 


being intereſted i in the event of the proſe- 
F cution, 


( 34 ) 
eution, and that though the juſtices ſhould 
proceed to a conviction upon his- teſtimony 
only, yet upon remoyal, the order would 
be quaſhed, for want of a legal proof of the 
charge. Indeed that part of the ſtatute 
which gives the juſtices cognizance of this 
matter, has been very particular and ex- | 
preſs, in requiring proper, by which I un- 
_ unintereſted legal witneſſes, of the 


fac. 


£31.40 


Several caſes have been determined upon 
this part of the ſtatute, and amongſt AN ers 
thoſe of the King againſt Biſſex, and the 
King againſt Midaleburſt, which have Xen 
brought before the court of King's 4 Bench, 
upon an application to quaſh the juſtices 
order confirmed by the juſtices at the ger 
neral quarter ſeſſions; but as they both | 
agree very nearly in circumſtances, and the 
fame material objections were taken to 
each of them, I will give you an account 
of one only, and leave you to form 

your own judgment. In the caſe of th the 

King and Biſex, an order was made by 
two juſtices of the peace, upon a com- 


14) 


plaint | 


(3) 


plaint in writing exhibited by one e Cl 
againſt the defendant Biſſex, for wilfully 
aſſiſting WilliamThatcher, the complainant's 
Sen. in fradulently carrying off from the 
cor mplainant s eſtate his goods and chattles, 
and alſo in concealing them, hereby Mr. 
Clavey was prevented from diſtraining 
them.— The parties were heard, and the 
defendant found guilty, and ordered to Ray 
double the value of the goods. This 
order was appealed from, and confirmed. | 
by the juſtices at the quarter ſeſſions, and 
afterwards removed into the King's Bench, 
where, upon reading, it appeared that 4 
complaint had been made in writing 
That the parties had been ſummoned, and 
that witneſſes had been produced, and ex- 
amined—But the order did not ſtate what 
the witneſſes had ſaid, or that the tenant 
ever had removed the goods, or that there 
had b been any proof thereof. —To this order 
many objections were taken, but thoſe 
0 nefly 1 relied on were the want of ſtating 
15 evidence produced before the juſtices, 
the | want of alledging that the tenant. 
Jad actually removed the goods; but the 
court over. ruled them, and confirmed the 
| * order, 


(636) 
order, becauſe it was an order and not a 


* 


conviction. 165 


Countryman. Pray where is the mighty 
difference between an order and a con- 


r 11 

200% ; 
© Lawyer. 1 really cannot tell. —It ſeems 

to me a mere quibbling upon words.— 
There is no difference in the puniſhment, 
nor in the manner of proceeding previous 
to a conviction ; and whether the defendant 
is directed to pay the penalty, having been 
convicted of the'offence;' or found guilty, und 
ordered to pay it, ſeems to me one and the 
ſame thing. But there is a very material 
difference in the conſtruction of an order, 
and a conviction when removed; for in an 
order, the court does not require that the 
juſtices ſhould ſtate the evidence that was 
given to ſupport the eharge, but in convic- 
tions the judges hold it neceſſary, and 
quaſh them every day for want of it.—In 
one caſe they admit of a liberal, in the 
other they obſerve a more confined rule of 
conſtruction.— They will preſume much in 
5 noe ff favour 
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favour of an order, but nothing to ſupport 
a conviction. 


Countryman. Indeed, Sir, you alarm me 


a good deal, when you talk of preſuming 


that the order of the juſtices was made 
legally and properly, eſpecially as it relates 
to a penal ſtatute. The laws of England 
are founded in mercy as well as juſtice, 
and never preſume any thing but inno- 
* is the only preſumption they 
ſupport. 


8 & mV vs; 


HOP Hi Tow: miſtake me. . I do not 


mtan to ſay, that the law will preſume a 


perſon guilty, but that the court will con- 
clude that the juſtices had ſufficient evi- 


dence before. them, to warrant the order 
they made, and that they purſued the ne- 
eeſſary ſteps required by the ſtatute, pre- 
vious to the making of their order. 


Ton 


| Gountryman. And why not in a convic- 


tion P There i is the ſame reaſon for it. 
10 910 1 


"1 Lawyer. Becauſe it keith: not been hs 
| that is the only reaſon Ican aſſign. 
Fs © Countr) mau. 
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Countryman. I thought that in this age, 
it was not uſual to pay a laviſh deference 
and ſubmiſſion to any opinion, or to coun- 
tenance any practice, unleſs ſupported by 
reaſon and juſtice. But as it is, give me 
leave to remind you of the reaſons you have 
often aſſigned for removing convictions and 
orders.—They are not brought up merely 
to trouble the-court.—They are removed 
for the conſideration of thoſe judges wh 
have a right to controul the power of the 
juſtices, by examining into the reaſonable- 
neſs of their orders and convictions, and 
if upon inquiry they appear to want either 
juſtice or reaſon to ſupport them, they 
ought to be quaſhed, and therefore I ſubmit 
to you, whether in both caſes it is not, ne- 
ceſſary to ſtate the whole proceedings, for 
the court can only judge from what appears 
before it, and to preſume any thing in 
ſupport of an order, more than a conviction, 
is repugnant to that maxim of law Which 
ſays, de no: apparentibus, & de non ex n= 
tibus, eadem eft ratio. — The preſumption 


deſtroys the reaſon of removing it, for no 


Petſon of common ſenſe will ever remove 
1 


6 23 


an order which he thinks wrong, when he 


knows that the court to which he appeals 
will preſume that the Juſtices have. done 
17 


"Lawyer, If the juſtices have d. done wrong 


you may apply to the court to 1e 2 


by information. 


1 Countryman. Probably. But the court 


will never puniſh them in ſo ſevere, or in 


ary manner, unleſs there appears a manifeſt 
corruption, or a wilful intention to oppreſs; 
the judges will never grant an informa- 
tion againſt the juſtices, for an error in 
judgment, though that error in judgment 


is 4 very good reaſon for quaſhing the, 


order. 


7 


4 — Reſpect i is due to authority, 


and N to opinion. 
01101 


F I own it, and will there-. 
fore give you no further trouble about the 
diſtinction. But, pray, Sir, indulge me. 
with your further ſentiments uponghis act, , 
and give me your opinion about the diſcre- 


tionary 


4) 
tionary power of the juſtices to fix the time 
for payment of the * for en 


the goods. 


Lawyer. You know, my dear friend, 
that I very much reſpe& the character of a 
juſtice of peace, provided it is ſupported 
with'candour and integrity ; but as gen- 
tlemen in the commiſhen, like all other 
perſons, are ſubje& to human frailties, and 
liable to be guided by their paſſions, as 
well as their reaſon, I wiſh the ſtatute had 
fixed a time for the offender paying the 
penalty, which would have put it out 
of the power of either parfy to have 
complained, — The juſtices would then 
have had a rule to have gone by, the 
tenant could not have complained of the 
ſhortneſs of the time allow:d him, nor 
the landlord that the juſtices had ſhewn | 
the tenant too much indulgence, by grant- 
ing him more time than the landlord could 
have wiſhed. —Beſides, Sir, theſe diſcreti- 
onary powers are always ſure to create the 
juſtices enemies, and let them act never ſo 
uprightly, one party or the other will more 
than probably be diſſatified. 


Coun- 


(4) 


Countryman. Pray, Sir, how do you re- 
cConcile the proviſoes ?—One of them gives 
a general power to any perſon, who thinks 
himſelf aggrieved by the order of the two 
juſtices, to appeal to the juſtices at their 
next general or quarter ſeflions to be held 
for the ſame county, riding or diviſion, 
who are impowered to hear and determine 
ſuch appeal, and to give: ſuch coſts to 
either party, as they ſhall think reaſonable, 
and their determination is to be final. — 
The other declares, that where the party 
appealing, ſhall: enter into a recognizance 
with one or two ſufficient ſurety or ſureties, 
in double the ſum ſo ordered to be paid, 
with condition to appear at ſuch general 
or quarter ſeſſions, the order of the ſaid 
juſtices ſhall not be executed. — It ſeems 
ſtrange to give a perſon a general power of 
appeal, and then to ſay it ſhall not ſuſpend 
the execution of the juſtices order appealed 


14 218 « . - | 
rb W ! the act is a little 1 5 
ſeure ; but upon examining it you will 
ſoon find, that the ſpirit and intention of 

G „„ 
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it was to prevent thoſe who were convicted 
of removing or concealing their goods to 
cheat the landlord of his rent, from elu- 
ding the juſtice of the ſtatute, by ap- 
pealing from the order of conviction ; for 
the appeal if it had operated as a ſuſpenſion 
of the juſtices order, would not have met 
the inconvenience intended to have been 
remedied, and therefore the laſt proviſoe 
declares, that an appeal fhall not prevent 
the juſtices from executing their order, 


unleſs the appellant enters into a recogni- 


zance with one or two ſufficient ſurety or 
ſureties, in double the ſum ſo ordered to 
be paid, with condition to appear at 
ſuch general or quarter ſeſſions.—If the 
act of parliament had not impoſed theſe 
terms upon the appellant, the conſequence 
would have been, that as ſoon as any one 
was convicted he would have appealed, 
and before the appeal could have been 

heard, would have removed himſelf and 

property out of the power of the juſtices, | 

and therefore the legiſlature very wiſely 

put it out of the power of a defendant, to 
adopt ſuch meaſures as would have defeat- 


ed the general ſpirit and intention of the. 


act, ' 


1 

act. Beſides, Sir, this is a remedial law, 
and therefore if the court can poſſibly put 
ſuch a conſtruction upon it as will anſwer 
the end of making it, and thereby defeat the 
miſchief intended to be remedied, it will be 
very well warranted in ſo doing, and there- 
fore it will be right to couple the two 
clauſes, and conſider them as one proviſoe. 
Countryman. Couple them as you will, 
I am ſure I can make an obſervation upon 
the act, that will confirm what you re- 
marked on the impropriety of giving a 
diſcretionary power to the juſtices, for 
fixing a time for the payment of the pe- 
nalty. Suppoſe in this caſe, the juſtices 
ſhould order the defendant to pay the 
penalty in an hour after his conviction, 
though he hath a right to appeal from the 
juſtices order, yet as that appeal will not 
ſuſpend. the execution of it, till he has 
entered into a recognizance with one or 
two ſufficient ſureties, in double the ſum 
ordered to be, paid, if he cannot in that 
time procure fufficient ſuretjes, he will be 
deprived of the benefit intended. him by 
this law,—What a fine field is here for 
Ga | op- 


i ( 44 ) 
_ oppreſſion !—The ſtatute does not ſo much 
as require the juſtices to give the offender 
a reaſonable time to pay the penalty; ſo 
that if they happen to diſlike the offender, 
they will have a fine opportunity of legally 


harraſſing the poor wretch, who may have 


been induced to commit this' very offence 
from having been raiſed by a lordly ſteward, 
or an indigent landlord ; and though it 
may be ſaid that the tenant wag under no 
obligation to comply with ſuch hard terms, 
yet when a perſon has been bred up upon 
a farm, he quits it with reluctance, and 
would rather put up with an inconvenience, 
than be compelled, for want of another 
farm to remove his ſtock to, to ſell it at a 
prize greatly beneath its value. I have 
known many inſtances of this kind, and 1 
have known the landlords repent of their 
folly ; for though they have been inſtigated 
to raiſe their tenants beyond the true value 
of the eſtate, to anſwer a preſent pecuni- 
ary purpoſe, yet they have ultimately ac- 
ceded to this infallible rule, that it is the 
intereſt of landlord and tenant mutually to 
r 


Land- 


( 45 ) 


Lawyer. J have ever been of the fame 
opinion; but as we ſhall have opportunities 
enough of conferring upon that ſubject, we 
will drop it for the preſent. 


Countryman. With all my heart But 
do inform me whether landlords have a 
power to break open ous to ſeize 


goods ? 


Lawyer. This depends upon various cir- 
cumſtances. If a landlord wants to diſtrain 
his tenant for rent, he cannot break open 
the outward door of the houſe to make the 
diſtreſs, but he may legally juſtify breaking 
open any inward doors when he is got into 
the houſe ; ſuch, for inſtance, as a cellar 
door, to take barrels and the like ; but 
where a tenant has fraudulently removed his 
effects, to defeat the landlord of his remedy 

by diſtreſs, the ſtatute of the 11th George II. 
has made a proviſion for him by enacting, 
«That where any goods or chattles frau- 
« dulently or clandeſtinely conveyed or 
” carried away, by any tenant or tenants, 
_$ leſſee or leſſees, his, her or their ſervant 
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r ſervants, agent or agents, or other 
perſon or perſons, aiding or aſſiſting 
therein, ſhall 'be put, placed or kept 
in any houſe, barn, ſtable, out-houſe, 
yard, cloſe or place, locked up, faſtened 
or otherwiſe ſecured, ſo as to prevent 
ſuch goods or chattles from being taken 
and ſeized: as a diſtreſs for arrears of 
rent, it ſhall and may be lawful to 
and for the landlord or landlords, leſſor 


or leſſors, his, her or their ſteward, 


bailiff, receiver or other perſon or 2 . 


ſons impowered to take and ſeize as a 


diftreſs for rent ſuch goods and chat- 


tles, (firſt calling to his, her or their 

aſſiſtance, the conſtable, headborough, | 
borſholder or other peace officer of the 
hundred, borough, pariſh, diſtrict or 
place where the ſame ſhall be ſuſpected 
to be concealed, who are thereby re- 


quired to aid and afliſt therein, and in 
caſe of a dwelling-houſe, oath being 


alſo firftl made before ſome juſtice of the 
peace, of a reaſonabie ground to ſuſpect 
that ſuch goods and chattles are therein 


in the day time to break ofen, and 
enter into ſuch houſe, barn, ſtable, 


3 „ out- 
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. « qut-houſe, yard, cloſe and place, and 
« to take and ſeize ſuch goods and chat- 
« tles, for the ſaid arrears of rent, as he, 
« ſhe or they might have done, by virtue 
of this or any former act, if ſuch goods 
« and chattles had been put in any open 
field or place.” Though this ſtatute 
was made with a very good deſign, yet it 
ſtrikes me, as having given too great a 
power to the landlord, eſpecially when he 
may recover his rent by other methods; if 
the mode of diſtreſs had been the only re- 
medy, that would have been a very ſtrong 
reaſon for arming him with this Wen 
nary power of breaking open houſes; but 
as it is not, and the landlord may till 
_ purſue other methods for recovering his 
rent, I confeſs I ſhould have been glad to 
have had this power rather more confined. 
Suſpicion is a very poor apology for diſ- 
turbing the peace of a family. Beſides, 
Sir, the power of breaking open houſes is 
a very dangerous one, and ought not to be 


truſted 1 in any man's hands. It is impoſſible 
to ſee the inconveniencies that may ariſe 


from it; It may be applied to anſwer the 
workt of e 


7 Una | 


5 nee 
— 


„ 


Cauntryman. But pray, Sir, has not the 
legiſlature given landlords a further power 
of Serzing corn, graſs and othe things 
growing upon the premiſſes, and extended 
_ Re to diſtrain upon common? 


n 4 The ſtatute of the 11th George 
II. declares, ©* That it ſhall and may be 
&« lawful to and for every leſſor or landlord, 
*« leſſors or landlords, or his, her or their 
* ſteward, bailiff, receiver or other perſon 
er or perſons impowered by him, her or 
1 » them, to take and ſeize as a diſtreſs for 
_« arrears of rent, any cattle or ſtock of their 
* reſpective tenant or tenants, feeding or 
= «« depaſturing upon any common, appen- 

« dant or appurtenant, or any wiſe belong- 
„ing to all or ary part of the premiſſes 
tc demiſed or holden, and alſo to take and 
40 ſeize all ſorts of corn and graſs, hops, 
* roots, fruits, pulſe or other product what- 
10 ſoever, which ſhall be growing on any 
part of the eſtates ſo demiſed or holden, 
«© 25 a diſtreſs for arrears of rent, and the 
« ſame to cut, gather, make, cure and lay 


„ up, when ripe, in the barns or other 
© proper 
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ti proper place on the premiſſes fo dermis 
n ſed or holden; and in caſe there ſhall be 
be no barn or proper place on the premiſſes 
* ſo demiſed or holden; then in any other 
* barn or proper place, which ſuch leſſor 
& or landlord, leſſors or landlords ſhall hire, 
te or otherwiſe procure for that purpoſe; 
rand as near as may be to the premiſſes, 
"te and in convenient time to appraiſe, ſell 
Te of otherwiſe diſpoſe of the ſame towards. 
10 ſatisfaction of the rent, for which ſuch. 
10 diſtreſs ſhall have been taken; and of 
cc the charge of ſuch diſtreſs, appraiſement 
« and ſale, in the fame manner as other 
7 goods and. chattles may be ſeized, diſa 


trained and diſpoſed of, and the ap- 


10 « praiſement thereof to be taken when 
10 cut, gathered, eured and made; and noi 
We before. 5 5 


2 provided always, that notice of the 
* place where the goods and chattles ſo 
© diſtrained, ſhall be lodged or depoſited, 
« ſhall within the ſpace of one week after 
te the lodging or depoſiting thereof in ſuch 
« place, be given to ſuch leſſee or tenant, 


* or left at the laſt place of his or her a- 
| . oy * bode, 


8 


TNT” 

r bode, and that if after any diſtreſs for ar- 

« rears of rent, ſo taken of corn, graſs, 

« hops, roots, fruits, pulſe or other pro- 

duct, which ſhall be growing as aforeſaid, 
« and at any time before the ſame ſhall be 

« ripe, and cut, cured or gathered, the te- 

« nant or leſſee, his or her executors, ad- 

% miniſtrators or aſſigns, ſhall pay or cauſe 
to be paid to the leſſor or landlord, leſſors 

or landlords, for whom ſuch diftreſs ſhall 
ebe taken, or to the ſteward or other perſon 
« uſually employed to receive the rents f 
« ſuch leſſor or leſſors, landlord or landlords, 

« the whole rent which hall be then in 
ce arrear, together with the full coſts and 
charges of making ſuch diſtreſs, and 
* which ſhall have been occaſioned thereby, 

that then, and upon ſuch payment, or 
«lawful tender thereof actually made, 

« whereby the end of ſuch diſtreſs will be 

fully anſwered, the fame and every part 

* thereof ſhall ceaſe, and the corn, graſs, 

hops, roots, fruit, pulſe or other product 

* ſodiftrained, ſhall be delivered up to the 

<« leflee or tenant, his or her executors; ad- 

* miniſtrators or aſſigns, any thing herein 

before contained to the contrary notwith- 

4 ſtanding.” - Though 


Though this act of parliament has 
enlarged the power of landlords, by 
giving them an authority to diſtrain a 
variety of things they had no right of 
ſeizing before, yet as there are ſome 
particularities neceſſary to be attended to. 
it will be extremely proper for you to 
know them, leſt by any omiſſion you be- 
come a treſpaſſer. If the diſtreſs con- 
ſiſts of cattle taken upon a common ap- 
pendant or appurtenant to the premiſſes, 
I preſume the landlord need only impound 
them, give the tenant notice, and then 
appraiſe and ſell them, as in all other caſes; 
but where it conſiſts of corn, graſs, hope, 
and the like growing on the premiſſes, in 
that caſe the landlord, after he has cut, 
gathered, cured and made them, muſt lay 
them up in the barn, or other place on 
the premiſſes, and for want of a proper 
place to ſecure them in, may hire one as 
near as may be to the premiſſes, and 
within the ſpace of one week after de- 
poſiting thereof in ſuch Place, muſt give 
notice to the tenant, and if he negledts to 
replevy them, the landlord as in all other 
DOOR: "0-2 EE "eaſes 
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_ caſes may y appraiſe and ſell them; 44 here 
I take it that though the act of parliament 
has given the landlord a week's time, after 
depoſiting the corn, &. in a barn or other 
proper place to give the tenant notice, yet 
if he chuſes to give ſuch notice immediately 
after the corn, Ce. is carried in, he law- 
fully may; but ſtill -I preſume he cannot 
juſtify keeping it longer than five days after 
fach notice, though the ſtatute hath given 
him a convenient (by which I underſtand 
the uſual legal) time to proceed ta a ſale.— 
But if the tenant after ſuch ſeizure of the 
corn, &c. growing on the premiſſes at any 
time before the ſame is ripe and cut, ſhall 
pay or cauſe to be paid to the leſſor, land- 
lord, ſteward or other perſon ꝝſually im- 
plane to receive the rents of ſuch leſſor, 
the whole rent then in arrear, with the full 
coſts and charges of making ſuch diſtreſs, 
and which ſhall have been occaſioned 
thereby, then upon ſuch payment or 
tender thereof actually made, the diſtreſs ig 


directed to ceaſe, and the things taken 


p ordered to be deliyered up to the leſſee or 
tenant. And here let me obſerve to you, 


that though the ſtatute js in the con- 
H 2 jJunctive, 


4 


jundtive, and directs the tender « to be made 
before the corn is ripe and cut, yet if a 
tender was to he made after the corn was 


— — 


ripe, and before) it was cut, I apprehend it 


would be ſegal, for it often happens that 
to remedy the evil intended, and to carry 
the ſpirit and intention of a ſtatute into 
execution, courts of juſtice have conſidered 
the word (S) as (or) a diſjunctive, More- 


over if a tender was to be properly made, 


and the landiord afterwards proceeded to a 
tale, even in that cafe, though the act 


| directs, that the diſtreſs ſhall ceaſe, the 5 | 


nant could not legally reſcue the goods, 


but muſt reſort to his action of treſpaſ; ; 
for the illegality of a landlord's proceeding 
will not warrant the tenant 8 doing himſelf 


n 12 
= 


- Country an. Vo what will be the con- 


| ſequence. f a tenant's hindering, and op- 
| poſing a landlord taking a diſtreſs, or re- 


moving it out of the pound or other Place, 
| where it has been concealed f 


. 1 apprehend that if a tenant + 


ſtern pts or 7 his landlord or other 
: Perſan 


" 


perſon by him impowered in taking a 
diftreſs, by turning them off the premiſſes, 


T4) 


they may maintain an action of treſpaſs and 


aſſault againſt him; but if a lawful diſtreſs 


had been actually made, and reſcued before 


the impounding thereof, in ſuch caſe the 


I'ndlord might at common law have 

brought an action for the reſcue; but now 
the ſtatute of the 2d of Vm. and Mary, has 
fully ſettled this matter by declaring, 


66 
cc 
cc 


That upon any pound-breach, or reſcous 


of goods or chattles diſtrained for rent, 
the perſon or perſons grieved thereby, 
ſhall in a ſpecial action upon the caſe for 
the wrong thereby ſuſtained, recover 
his and their treble damages, and coſts 


of ſuit againſt the offender or offenders, 
in any ſuch reſcous or pound-breach, 


any or either of them, or againſt the 


owners of the goods diſtrained, in caſe 


the ſame be afterwards found to have 


come to his uſe or poſſeſſion. 


« Provided always, and it is thereby 


enacted, that in caſe any ſuch diſtreſs 
and fale as aforeſaid, ſhall be made by 


virtue or colour of this preſent. act, for 


1 | | « rent 


N 
nen . 3 


1e 
tt rent pretended to be arrear and due, 
1 where in truth no rent is arrear or due 
« to the perſon or perſons diſtraining, or 
« to him or them in whoſe name or names, 


« or right, ſuch diſtreſſes ſhall be taken as 
* aforeſaid, that then the owner of ſuch 


goods or chattles, difirained and fold as 
« aforeſaid, his executors or adminiſtra- 
tors ſhall and may, by action of treſpaſs, 


« or upon the caſe to be brought againſt 5 


«« the perſon or perſons ſo diſtraining, any 


« or either of them, his or their executors 


«© or adminiſtrators, recover double of the 
c value of the goods or chattles ſo diſtrain- 
ed and fold, together with full coſts of 


«fe; | 


This act of parliament only extends to 
ſuch a pound-breach, and reſcuing of 
goods, &c. as are diſtrained for rent, and 
in obſerving thereon, it will be proper to 


remark, that in an action brought againſt 


| the owner of the goods, &c. for a pound- 
breach it will not be neceſſary for the 
plaintiff to give. evidence of an actual 
breach of the pound; proof of the goods, 
- | . Ec. 


N 
* 


: / 
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Er. having been in the defendant's: . 
ſeſſion ſince their ſeizure will be ſufficient; 


. and the legiſlature very wiſely. guatded a- 


painſt any objections, that miglit be raiſed 
for want of proof of an actual breach, by 
declating that the landlord ſhould recover 
againſt the owner of the goods diſtrained; 
in caſe the ſame were afterwards found to 
have come to His uſe or poſſeſſion, for 
though there cannot be a ſtronger pre- 
ſumptive proof of a perſon's having broke 

the pound, than his being iti poſſeſſion of 
the goods depoſited therein ; yet juries 
from a delicate tenderneſs; might have 
been unwilling to have found a defendant 
guilty of an offence, to which ſo ſevere a 
penalty is annexed; without evidence of an 
actual pound-breach, if the ſtatute had 


not provided againſt it; by declaring that 
proof of the defendant's being in poſſeſſion 
of the goods, ot of their having come to his 
uſe; ſhall be ſufficient. Beſides, Sir, the 
act has expreſsly given a power to the 
| landlord, to puniſh as well thoſe who 
actually broke the pound, as the owner of 


the goods who received them. And here 


„ 


25 EY ny 
let me e obſerve to you, thatin FY conſtrue⸗ 
tion of this law it has been determined, 
that the plaintiff ſhall not only recover 
treble damages, but likewiſe treble coſts.— _ 
Moreover, Sir, the pen alties, created. by 
this act, as far as they relate to the tenant 
or owner of the goods, and ſuch perfons 
as are guilty of a pound-breach, or reſcous 
of the goods, &c. are now ſo far enlarged 
as to comprehend offences that were inca- 
pable of being committed at the time the 
ſtatute of William and Mary was paſſed; 
and therefore when the ſtatute of the 
11th George the I. gave landlords a power 
of ſeizing thoſe things as a diſtreſs which 
they had no previous authority to do, it 
very prudently provided againſt any in- 
conveniences ariſing from a pound- breach, 
or reſcous of the goods, &c. by declaring, 
« That if any pound- breach or reſcous 
„ ſhould be made of any goods or chattles, 
44 or ſtock diſtrained for rent, and im- 
% pounded or otherwiſe ſecured by virtue 
* of this act, the perſon or perſons ag- 
« orieved thereby, ſhould have the like 
« remedy, as in caſes of pound-breach or 


3 reſcous is given and provided by the 
i 5 &« ſaid 


5 
4 ſaid ſtatute.” Though the act of the 
11th George TI. is in many reſpects an ex- 
cellent ſtatute, yet there has not been that 
attention paid to the penning of it, which 
was given to the ſtatute of Yilliam- and 
Mary; for by the act of William and Mary, 
it is expreſsly declared, That in caſe 
* any ſuch diſtreſs and fale as aforeſaid, 
* ſhall be made by virtue or colour of that 
act, for rent pretended to be arrear, or 
« due to the perſon or perſons diſtraining, 
© or to him or them in whoſe name or 
% names, or right, ſuch diſtreſs ſhall be 
ic taken as aforeſaid; that then the owner 
« of ſuch goods or chattles diſtrained and 
« ſold as aforeſaid, his executors or ad- 
% miniſtrators ſhall and may, by action of 
« treſpaſs, or upon the caſe to be brought 
« apainſt the perſon or perſons ſo diſtrain- 
| *« ing, any or either of them, his or their 
= 5 4 executors or : adminiſtrators, recover 
| & double of the value of the goods or 
I __ & chattles, fo diſtrained and fold, together 
| | « with full coſts of ſuit.” But the ſtatute 
of the 11th of George II. though it cer- 
tainly meant to include every ſpecies of 
offence, which it had created a poſlibility 


2 
of being committed, and to afford a mu- 
tual protection to landlord and tenant, by 
giving the like remedy to both, as is pro- 
vided by the ſtatute of William and Mary, 
yet from the inaccuracy of it, has moſt 
clearly exempted the landlord, or other 
perſon who makes an unjuſt diſtreſs from 
any penalty, ſo that if a perſon makes an 
illegal diſtreſs of ſuch things as were not 
diſtrainable before the 11th George the II. 
he is only liable to a common action of 
treſpaſs; whereas, if he illegally diſtrains, 
and ſells any thing that might have been 
taken prior, or by virtute of the act of 


. William and Mary, he is liable to incur a 


penalty of double the value of the goods 
taken, and to pay full coſts of ſuit. 


| Countryman. Can the tenant reſcue goods, 
Sc. illegally. taken before aa are im- 
pounded ? 


Lawyer. IT preſume that the owner of 


goods, &c. before they are impounded may - 
reſcue them; but after they are, impounded, 


they are deemed to be in the cuſtody of 
the law, and therefore the owner of them 
5 1 cannot 


( 
cannot legally break the pound, but is 
obliged to replevy, and conteſt the right 
of ſeizing them; and if upon the trial of 
the cauſe it appears that they were ille- 
gally taken, the owner will be intitled to 
his coſts; but now ſince the ſtatute of 
William and Mary, where goods are un- 
juſtly diſtrained, that might have been taken 
as a diſtreſs before, or by virtue of that - 
act , in ſuch caſe, the owner of them may 
commence an action of treſpaſs, or an 
action on the caſe, and if he can prove 
that the defendant proceeded to a ſale, he 
will be intitled to recover double the value 
of the goods ſo ſold, with full coſts of ſuit; 
but in caſe he cannot make it appear, that 
the goods were both diſtrained and fold, 
he will only be intitled to his common law 
remedy; in which caſe it will reſt in the 
breaſt of a jury to give him ſuch damages |} 
as they think he has ſuſtained by the illegal 
diſtreſs, 


Countryman. But ſuppoſe, Sir, a land- 
lord having rent really due, ſhould be 
OR of alittle irregularity i in making and 

diſpon 


IF 
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2 diſpoſing of the diftreſs, ſurely that will not 
vitiate the whole proceedings? . 45 


Lawyer. Formerly a little irregularity 
involved an honeſt landlord in a good deal 
of difficulty, and expoſed him to the fury 
of his inraged tenznt, who was willing 
enough to — 2 advantage of it, to gratify 
his reſentment, eſpecially when he knew 
the ſtrict rule of law would ſupport him 
in it; and therefore in the 11th year of the 
reign of George II. the legiſlature, after re- 
citing, © That it ſometimes happened, 
« that upon a diſtreſs made for rent juſtly 
«© due, the directions of the ſtatute made 
* in the 2d year of the reign of King 
Milliam and Queen Mary, intitled, an 
« att for enabling the ſale of goods diſtrained 
« for rent, in caſe the rent be not paid in 
« a reaſonable time, have not been ſtrictly 
'** purſued ; but through the miſtake or 
« inadvertency of the landlord, or other 
e perſon intitled to ſuch rent, and diſ- 
*« training for the ſame, or of the bailif 
or agent of ſuch landlord or other per- 
s ſon, ſome. irrregularity or tortious ace 


5 hath been afterwards done in the diſpo- 
2 1 * fition 


A 
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ſition of the diſtreſs ſo ſeized or taken 
as aforeſaid, for which irregularity or 
* tortious act, the party diſtraining hath 


been deemed a treſpaſſor ab initio, and 
in an action brought againſt him as 
ſuch, the plaintiff hath been intitled to 
recover, and has actually recovered the 


full value of the rent, for which ſuch 


diſtreſs was taken, and further reciting 


that it was a very great hardſhip upon 


landlords, and other perſons intitled to 
rents, that a diſtreſs duly made ſhould 


be thus in effect avoided for any ſubſe- 
quent irregularity, enacted, that from 


and after the 24th day of June, 1738, 
where any diſtreſs ſhall be made, for 


any kind of rent juſtly due, and any ir- 


regularity or unlawful act ſhall be af- 


terwards done by the party or parties 


diſtraining, or by his, her or their a- 
gents, the diſtreſs itſelf ſhall not be 
therefore deemed to be unlawful, nor 


the party or parties making it be deemed 


a treſpaſſor ab initio ; but the party or 
* parties aggrieved by ſuch unlawful a& or 


irregularity, ſhall or may recover full 
ſatisfaction for the ſpecial damage he, 
. 


WA 


Is 


CC 


« ſhe or they ſhall have ſuſtained thereby, 


„ and no more, in an action of treſpaſs, or 
„% on the caſe, at the election of the 
«« plaintiff or plaintiffs ; provided always, 
«© that where the plaintiff or plaintiffs 


„ ſhall recover in ſuch action, he, ſhe or 


«they ſhall be paid his, her or their 
full coſts of ſuit; and have all the like 
ce remedies for the ſame; as i in other caſes 
* wa coſts 1+ 14 4 n e | 
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e provided nevertheleſs, that no tenant 
nf tenants, leſſee or leſſees ſhall recover 
r in any action, for any ſuch unlawful act 
or irregularity as aforeſaid, if tender of 
amends hath been made by the party or 


A 


c 


La) 


« parties diſtraining, his, her or their 
« agent or agents before fuck ne 


W Ras 


% And it is garter ns td That in all 
actions of treſpaſs, or upon the caſe, to 


© be brought againſt any perſon or per- 


« ſons intitled to rents or ſervices of any. 


„ kind, his, her or their bailiff or re- 


5 ceiver, or other perſon or perſons, re- 


= lating to any entry, by virtue of this act 


: % 


* 


b 
es or otherwiſe, upon the premiſſes, char- 


4 geable with ſuch rents or ſervices, or to 
any diſtreſs or ſeizure, ſale or diſpoſal of 


any goods or chattles, thereupon it ſhall 


« and may be 'lawfal, to and for the de- 
c fendant or defendants, in ſuch actions to 


<« plead the general iſſue, and give the | 


. «| ſpecial matter in evidence, any law or 
s uſage to the contrary notwithſtanding. 
And in caſe the plaintiff or plaintiffs in 
* ſuch action ſhall become nonſuit, diſ- 


*© continue his, her or their action, or have 


judgment againſt him, her or them, the 


% defendant or defendants ſhall recover 


t. 4 coſts afiſuit... % tmn 

fr Hi viiiel n 
This act of . put an end to 
many trifling, frivolous ſuits, which, tho 
ſtrictly legal, were very unconſcionable, by 


giving a landlord an opportunity of making 


bis tenant a reparation equivalent to the 
injury he had done him by any irregula- 


rity 1ncautiouſly 'committed, by declaring 


that ſuch irtegularity ſhould not operate 
ſo as to render the diſtreſs illegal, and 
the party making it a treſpaſſor ab initio, 


but that the perſon aggrieved thereby 
ſhould 
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ſhould recover full ſatisfaction for the ſpe- 
cial damage in an action of treſpaſs or on 
the caſe; and further directs that no te- 
nant or leſſee ſhall recover in any action for 
ſuch irregularity, if tender of amends has 
been made by the party diſtraining before 
action brought This put the matter upon 


a juſt footing, for nothing could be more 


abſurd than becauſe a landlord had been 
guilty of a little irregularity in taking a 
diſtreſs for rent really due, that therefore 
the whole proceedings ſhould be ſet aſide 
and he deemed a treſpaſſor ab mito, and as 
ſuch liable to anſwer in damages the whole 
amount of the rent diſtrained — That the 
tenant if injured by any irregularity in the 
diſtreſs ſhould be redreſſed was perfectly 
right and proper, but that the irregularity 
whether trifling or material ſhould over- 
turn all that the landlord had done was as 
abſurd as it was cruel: the tenant could 


but be redreſſed, and to ſuperſeed all tne 
proceedings of the landlord for an inſigni- 


ficant error in the diſtraining was render- 
ing the law rather a vindictive inſtrument 
of oppreſſion than of juſtice, and therefore 
the 3 very _ interpoſed, and 
K gave 

% 


. 


gave the tenant an opportunity of recover- 
ing a ſatisfaction for the injury he had re- 
ceived, without doing an injuſtice to the 
landlord by making the diſtreſs illegal, and 
the party making it a treſpaſſor ab initio. 


However, let me obſerve to you that 
this act only extends to ſuch caſes where 
the rent was really due, for if a landlord 
ſhould be imprudent enough to make a 
diſtreſs the very day the rent is made pay- 
able (a thing that very frequently happens) 
this a& will be of no ſervice to him, for as 
the tenant has a right to pay his rent on 
any part of the day in which it is made 
payable, if the landlord diſtrains before 
the day is expired, he will be a treſpaſſor 
ab initio; but if he makes a diſtreſs lawful 
in point of time for rent really due, and 
continues upon the premiſſes longer than 
the five days, he will be a treſpaſſor only 
for the time he exceeded the five days al- 
lowed him by the Statute of V. & M. 
though before the Statute of 11 Geo. 2. he 
would have been deemed a treſpaſſor ab 
aui tio. 

4 Countrymes. 
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Cern. Bat if a landlord wilfully 
diſtrains ten times as much as will ſatisſy 
the rent, will ſuch a diſtreſs be binding in 
law, or can the tenant by any means vitiate 
the diſtreſs, or muſt he filently ſubmit to 


the U e of his landlord | ? 


Lawyer. Provided the landlord has been 
regular in making the diſtreſs, though it * 
be vexatious and oppreſſive, the - tenant 
cannot ſet it aſide, becauſe whil the rent 
remained in arrear the landlord might le- 
gally diftrain the tenants goods to ſatisfy it; 
but ſtill if he abuſes that remedy which 
the law has given him for the recovery of 
his rent, and makes that power which was 
veſted in him for his convenience ſubſer- 
vient to the purpoſes of oppreſſion, the 
ſtatute of Marlbridge, which declares that 
all diſtreſſes ſhall be reaſonable, has pro- 
vided a remedy for the tenant, whereby he 
may recover a ſatisfaction from his land- 
lord equivalent to the injury he has re- 
ceived, and thereby convince the landlord. 
that as the laws of England will not encou- 
| "SS. |} rage 


e 
rage the injuſtice of tenants, neither will 
they ſuffer the vexatious and oppreſſive pro- 
ceedings of the landlord to paſs with im- 


. 
punity. 
| 
4 
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(69) 


Notice of Diſtreſs. 
SIR, 


AKE notice that the goods, chat- 
tels, and effects mentioned in the 
inventory hereunto annexed are taken and 
diſtrained for the ſum of 60 J. being rent 
and arrears of rent due to me at Midſummer 
laſt, for a meſſuage ſituate in Broadfreet in 
the city of Bath, in the county of Somer/er, 
and unleſs you pay the ſaid rent and arrears 
of rent, together with the charges of ſuch 

diſtreſs, or replevy the ſaid goods and chat- 
tels within five days, the ſame will be ap- 
praiſed and ſold according to the act of par- 
liament in that caſe made and provided. 


10 | Yours, &c. 5 
Mr. Jobn White, 1 Bacon. 


N. B. If the goods are removed you muſt 
mention the place. 


— 


TE 


** N . * = 
* ? * 1 
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hes *r of 7ol.” 


; The Appraiſers Oath on ſelling the Goods. 


"OU ſhall well and truly, according 
to the beſt of your underſtanding, - 
Naa the goods and chattels of Fohn 
White, diſtrained and taken for rent by 
Anthony Bacon, of which goods and chat- 
tels you ſhall haue good ſight and confi= 


deration. Shs 


So help you God. 


N. B. The NT muſt write wh 
ſign a note at the bottom of the en 


to the 8 effect, 


hy All the goods e e eee | 
© in this inventory were this day 
« of valued and appraiſed at the 


O. Martin. * 
C. Cox. 


Sworn the 0 of the date of the ap- 


praiſe before me 
| A. B. Conſtable. | 


Note. 


\ 


— 


. —— 8 


Note. The 3 ariſing from the 


ſale of the goods, &c. mult be left in the 


hands of the ſheriff, under-ſheriff, or con- 
ſtable, for the owners ule, I 
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